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Article 1.1.3 enshrines the right of the Misseriya and other nomadic tribes (not subject to 

“permission”) to move freely and graze cattle in the Abyei Area.1218  

733. Earlier sources closer to 1905 confirm the presence of Ngok Dinka in this area.  The 1912 

Kordofan Handbook provides a full description of the area occupied by the Ngok Dinka, 

which encompasses at least the Bahr in Cunnison’s terminology: 

Country.- To the south of Dar Nuba and living in the open plains (locally called fawa) 
which extend to the Bahr el Arab there is a considerable Dinka population.  In the rains 
the tribesmen collect for the most part in the neighbourhood of Lake Abiad and near 
Doleiba, where they have semi-permanent villages and a little cultivation.  As the 
country dries up and the mosquitoes disappear they move slowly south, watering at the 
various rain pools, to the Arab or Gurf River, along the banks of which they form 
innumerable small settlements of two or three huts each.1219 

734. The 1913 Anglo-Egyptian Kordofan Province Map reflects this description and places the 

labels “Dinka” and “Dar Jange” on a territory encompassing approximately Sultan Rob, the 

Bahr el Arab and the Ragaba ez Zarga (“Bahr el Homr”), up to Lake Abiad.1220  Similarly, 

other maps such as the 1914 Anglo-Egyptian Sudan War Office Map1221 or the 1916 Darfur 

War Office Map1222 mark “Dinka” on an area extending from beneath the Bahr el Arab to 

the northwest beyond the Ragaba ez Zarga up to approximately latitude 10º20’N, past Lake 

Abiad.  The description of the area again roughly corresponds to the arc described above by 

Robertson. 

735. However, a close reading of the evidence shows that an expansive view of the area 

occupied by the Ngok Dinka, such as to encompass the whole of the Bahr up to, and as far 

east as, Lake Keilak and Lake Abiad, is not warranted.  Rather, the evidence indicates that 

Ngok territory occupation was concentrated approximately between the longitudes provided 

by Howell, up to latitude 10°10’N. 

                                                   
1218 See also infra paras. 748 et seq. the section of this Award addressing the issue of traditional rights. 
1219 Anglo-Egyptian Sudan Handbook Series: Kordofan and the Region to the West of the White Nile, December 

1912, p. 73 (SM Annex 27, SPLM/A Exhibit-FE 3/8a). 
1220 See Map 49 of SPLM/A Map Atlas, vol. 1; GoS Memorial Map 12 (Kordofan Province, Survey Office Khartoum, 

1913).   
1221 Map 84 of SPLM/A Map Altas, vol. 2 (The Anglo-Egyptian Sudan, War Office, 1914, rev. 1920); GoS Memorial 

Map 17 (The Anglo-Egyptian Sudan, War Office, 1914, rev. 1920).  
1222 GoS Memorial Map 16 (Darfur, War Office, 1916). 
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736. In Cunnison’s analysis, the Ngok Dinka permanent settlements are in fact mostly located 

around the Bahr river system, which includes the Bahr el Arab, the Ragaba Umm Biero, and 

the Ragaba ez Zarga, and “numerous winding watercourses all connected eventually with 

the Bahr el Arab.” 1223.  While this area does not go beyond latitude 10°10’N – where, as 

noted by Professor Cunnison, there is no significant collective presence of the Ngok Dinka 

(in the northwest, in the goz, in the northeast, in the upper Bahr region (towards lake Keilak 

and Abiad) – Howell’s lines of latitude do encompass and coincide roughly with much of 

the three main rivers and intricate network of smaller waterways of this portion of the Bahr, 

as shown on the Tribunal’s Award Map.   

737. This is confirmed by earlier evidence, including the 1912 Kordofan Handbook, which 

locates the Ngok Dinka in the center and the west of the area extending from the Bahr el 

Arab to Lake Abiad: 

The three main divisions are: - On the east, the Ruweng section under Sultan Anot; in 
the centre, the followers of the late Sultan Rob, who are now under his son, Kanoni; 
and to the west a number of Rob’s ex-followers, under another of his sons, named 
Kwal.1224   

5. Evidence Corroborating Howell’s Western and Eastern Limits 

738. Taken individually, the western and eastern latitudes indicated by Howell are equally 

corroborated by additional evidence.   

739. Howell’s location of the western boundary is corroborated by Michael Tibbs’ 1954 

observation that the area around Grinti, very close to longitude 27°50’E, is “Ngok territory, 

although the Arabs used to graze in it in the spring.”  Mr. Tibbs also notes that “while the 

Dinka tolerated the Messeria, neither of them wanted the Rezigat from Darfur there.”1225   

740. These statements are unambiguous and do contribute to confirming the location of the Ngok 

people transferred in 1905.  The Tribunal notes, similarly, that the 1913 Anglo-Egyptian 

Kordofan Province Map places the label “Dar Rizeigat” to the west of “Dar Jange,” 

                                                   
1223 See supra para. 727 et seq.  See also the rivers and drainage on the Tribunal’s Award Map (Appendix 1). 
1224 Anglo-Egyptian Sudan Handbook Series: Kordofan and the Region to the West of the White Nile, December 

1912, pp. 73 – 74 (SM Annex 27, SPLM/A Exhibit-FE 3/8a).  
1225 ABC Experts’ Report, Part II, App. 5, p. 203 quoting Michael and Anne Tibbs. 
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approximately along longitude 27°10’E.1226  By contrast, Heinekey, who began a trek in 

Gerinti in March 1918, merely notes the absence of tracks and the necessity to be 

accompanied by a guide to travel to Mek Kwal’s village.1227  Unfortunately, he does not 

offer, in this very brief report, any information regarding the population inhabiting the area 

around Gerinti or the relations between the different tribes there.  Similarly, Sultan Rob’s 

indication that there are only Humr “west of him”1228 is equally unhelpful.  The statement is 

vague per se and leaves unresolved the task of determining coordinates of the western limit 

of the area.  In light of Mr. Tibbs’ observations, Sultan Rob’s statement is best understood 

as referring to the presence of Misseriya (and Rizeigat) Arabs west of the Ngok Dinka 

people as a whole, Sultan Rob being their Paramount Chief.   

741. Turning to the eastern boundary, Howell’s longitude of 29°00’E is corroborated by 

evidence provided by Robertson’s study of Western Kordofan from 1933 to 1936.  

Robertson reports that in June one year after the rains had begun, the people of the Western 

Nuer District in Upper Nile Province “had crossed the Ragaba and built their big cattle 

luarks – thatched huts – on the Kordofan side of the river, thereby trespassing on the Ngok 

Dinka lands.”1229  Robertson further states that he gave orders to burn the Nuer’s huts and 

“make [them] go back to their own tribal lands.” 1230  These comments clearly indicate that 

the tribal boundary between the Nuer and the Ngok Dinka is crossed at the border between 

Upper Nile and Kordofan around the Ragaba ez Zarga.  Again, Robertson’s specific 

meeting point between the two tribes closely coincides with Howell’s longitude of 29°00’E, 

west of which one enters Ngok territory.  This description is more useful to this Tribunal 

than Dupuis’ sketch, which merely suggests that the Ngok Dinka’s southeastern border is 

with the Rueng,1231 a border in any event confirmed by Howell.1232  It is also a more reliable 

                                                   
1226 See Map 49 of SPLM/A Map Atlas, vol. 1; Map 12 in GoS Memorial Map Atlas (Kordofan Province, Survey 

Office Khartoum, 1913). 
1227 G.A. Heinekey, Route Report: Gerinti to Mek Kwal’s village, March 1918, SCM Annex 35. 
1228 GoS Oral Pleadings, April 21, 2009, Transcr. 91/01. 
1229 ROBERTSON, J., TRANSITION IN AFRICA, 1974, p. 51, SM Annex 45, SPLM/A Exhibit-FE 5/10. 
1230 Id. 
1231 See GoS Oral Pleadings, April 21, 2009, Transcr. 106/11 et seq.; Dupuis’ 1921 Sketch (see GoS Maps 39b and 

39c).  As in the case of a number of other maps, Dupuis provides a mere snapshot of the traveler’s perception 
during a single trip in some parts of the region; it does not reflect, among other things, the fact that the Ngok 
Dinka’s occupation and use of land is affected by the very significant changes to the topography of the region 
brought about by its seasonal ecology.  The Tribunal further notes that Dupuis’ 1922 brief Note on Dinka of 
Western Kordofan unfortunately does not provide any useful information or coordinates locating the area occupied 
and used by the Ngok Dinka (see Dupuis 1922 Report: Note on Dinka of Western Kordofan, SCM Annex 52).  
The same analysis applies to the 1927 Tribal Distribution Map.  The Tribunal observes, however, that the map 
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and better indication than the village of Etai, which the GoS claims is evidence of the Abyei 

area’s eastern limit.1233  In fact, Wilkinson, who located Etai, never described it as forming 

or indicating the Ngok Dinka’s eastern boundary.1234  The Tribunal is similarly very 

reluctant to equate the eastern and western limits of the area occupied by the Ngok Dinka 

transferred in 1905 with the 1933 pencil depiction of Ngok Dinka’s dry season grazing area 

on a sketch map, especially when more comprehensive and specific evidence is 

available.1235  

742. In addition, the Tribunal notes that the written evidence is corroborated by oral evidence.  

Naturally, the Tribunal is aware that, like other pieces of evidence submitted in these 

proceedings, some witness statements lack precision.  But this does not mean that they lack 

all probative value.  Indeed, both Parties relied on witness evidence before the ABC and 

before this Tribunal, knowing that the history of the Ngok Dinka and the Misseriya is 

largely based on oral tradition.1236  Given the paucity of the evidence, the oral testimony of 

the Ngok Dinka regarding their location in 1905 will be taken into account, especially 

insofar as it confirms scholarly and documentary evidence, such as that provided by Howell 

or Cunnison. 

743. In the west, for example, several witnesses have identified Maper Amaal, a village near the 

27°50’E line, around the northern portion Ragaba ez Zarga, as both an Abyior settlement1237 

                                                                                                                                                               
confirms the Ngok Dinka’s southeastern border with the Rueng at approximately latitude 29°00’E and shows no 
tribe between the Ngok Dinka and Kordfan’s western boundary (See Map 21 in GoS Counter-Memorial Map Atlas 
(Kordofan Tribal Distribution Map, Sudan Survey Department, 1927)). 

1232 See P.P. Howell, “Notes on the Ngork Dinka of Western Kordofan” (1951) 32 SUDAN NOTES AND RECORDS 239, 
p. 241 (“They [The Ngok Dinka] border the Rueng Alor Dinka in the south-east […]”) (SM Annex 53, SPLM/A 
Exhibit-FE 4/3).   

1233 See GoS Oral Pleadings, April 21, 2009, Transcr. 106/20 et seq. 
1234 See Wilkinson, El Obeid to Dar El Jange (1902) in E. Gleichen, The Anglo-Egyptian Sudan: A Compendium 

Prepared by Officers of the Sudan Government Vol. II, p. 155, SM, Annex 38, SPLM/A Exhibit-FE 2/15. 
1235 See GoS Oral Pleadings, April 21, 2009, Transcr. 108/06 et seq.; 1933 Grazing Areas Map (GoS Counter-

Memorial Map Atlas, Maps 22a and 22b).  The minutes of the meeting to which the Grazing Areas Sketch Map is 
attached do not provide any relevant information on the area inhabited by the Ngok Dinka (see Civsec 66/4/35, 
“Minutes of Meeting,” October 28, 1933, pp. 92-95, SCM Annex 39). 

1236 The SPLM/A filed twenty-six witness statements from members of all of the nine chiefdoms, including the Ngok 
Dinka paramount chief, with its Memorial.  The GoS also submitted with its Counter-Memorial a substantial 
number of witness statements, including four witness statements from Ngok Dinka tribe members.  As one of the 
Government’s witnesses indicates, the source of the Ngok Dinka’s history is found in “oral traditions and Ngok 
Dinka songs.” (Witness Statement of Majid Yak Kur, member of the Bongo Chiefdom, p. 1) 

1237 See, for example, Witness Statement of Deng Chier Agoth, Abyior Elder, para. 16 (SPLM/A Memorial, Witness 
Statements, Tab 7).  Deng Chier Agoth was born in 1930.  See also Witness Statement of Kuol Alor Makuac 
Biong, Abyior Chief, para. 13 (SPLM/A Memorial, Witness Statements, Tab 6).  Kuol Alor Makuac Biong was 
born in 1963. 
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and a cattle grazing area for members of the Mareng Chiefdom1238 around 1905.  Witnesses 

appearing before the ABC, including members of other Dinka tribes, also indicated that 

Maper Amaal was considered as a Ngok settlement and place for grazing.1239  Similarly, in 

the east, oral evidence points to Panyang, a one-day walk west of Pariang, and Pariang 

itself, being Achaak settlements in 1905.1240  

744. Although there is witness evidence suggesting that there were Ngok settlements west of 

longitude 27°50’E in such places as Thigei,1241 Grinti,1242 Meiram1243, and east of longitude 

29°00’E in such places as well as Ajaj,1244 Mardhok,1245 or Miding,1246  Map 62 of the 

SPLM/A Map Atlas (vol. 2) confirms that the vast majority of Ngok traditional sites and 

settlements were concentrated in the portion of the Bahr region located between longitudes 

27°50’E and 29°00’E. 

                                                   
1238 See Witness Statement of Kuol Lual Deng Akonon, Former Chief of the Mareng and Mareng Elder, para. 9 

(SPLM/A Memorial, Witness Statements, Tab  27). Kuol Lual Deng Akonon was born in 1914 .    
1239 See ABC Experts’ Report, Part II, App. 4, p. 69 (Akol Maywin Kuol, Executive Chief from the Rek Dinka tribe), 

p. 75 (Naim Manyang, Abiem Dinka Chief), p. 115 (Koul Mithiang Amiyok, Diil Chiefdom).  
1240 See Witness Statement of Ring Makuac Dhel Yak, Executive Chief of the Achaak, paras. 5, 11 (SPLM/A 

Memorial, Witness Statements, Tab 11).  
1241 See, for example, Witness Statement of Kuol Alor Makuac Biong, Chief of Abior, para. 13 (SPLM/A Memorial, 

Witness Statements, Tab 5); Witness Statement of Deng Chier Agoth, Abyior Elder, para. 16 (SPLM/A Memorial, 
Witness Statements, Tab 7); See also ABC Experts’ Report, Part II, App. 4, pp. 115, 154.  

1242 See, for example, Witness Statement of Deng Chier Agoth, Abyior Elder, para. 21(b) (SPLM/A Memorial, 
Witness Statements, Tab 7); See also ABC Experts’ Report, Part II, App. 4, p. 154. 

1243 See, for example, Witness Statement of Deng Chier Agoth, Abyior Elder, para. 11 (SPLM/A Memorial, Witness 
Statements, Tab 7); Witness Statement of Alor Kuol Arop, Abyior Elder, para. 10 (SPLM/A Memorial, Witness 
Statements, Tab 8); Witness Statement of Jok Deng Kek, Achueng Elder, para. 11 (SPLM/A Memorial, Witness 
Statements, Tab 14); See also ABC Experts’ Report, Part II, App. 4, pp. 48, 148. 

1244 See, for example, Witness Statement of Ring Makuac Dhel Yak, Executive Chief of the Achaak Chiefdom, para. 
14 (SPLM/A Memorial, Witness Statements, Tab 11); Witness Statement of Mijak Kuot Kur, Achaak Elder, para. 
11 (SPLM/A Memorial, Witness Statements, Tab 12); Witness Statement of Nyol Pagout Deng Ayei, Bongo 
Chief, para. 10 (SPLM/A Memorial, Witness Statements, Tab 20); See also ABC Experts’ Report, Part II, App. 4, 
pp. 124, 133, 149, 150. 

1245 See, for example, Witness Statement of Ring Makuac Dhel Yak, Exective Chief of the Achaak Chiefdom, para. 11 
(SPLM/A Memorial, Witness Statements, Tab 11); Witness Statement of Mijak Kuot Kur, Achaak Elder, para. 11 
(SPLM/A Memorial, Witness Statements, Tab 12); See also ABC Experts’ Report, Part II, App. 4, p. 150. 

1246 See, for example, Witness Statement of Ring Makuac Dhel Yak, Executive Chief of the Achaak Chiefdom, 
paras. 8, 9 (SPLM/A Memorial, Witness Statements, Tab 11); Witness Statement of Mijak Kuot Kur, Achaak 
Elder, para. 11 (SPLM/A Memorial, Witness Statements, Tab 12); Witness Statement of Mijok Bol Atem, Diil 
Elder, para. 10 (SPLM/A Memorial, Witness Statements, Tab 23); See also ABC Experts’ Report, Part II, App. 4, 
pp. 124, 125, 150, 153, 155. 
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6. Conclusion  

745. In view of the above, the Tribunal defines the western and eastern boundaries of the Abyei 

Area as indicated on the Tribunal’s Award Map (Appendix 1).1247  The western boundary 

runs along longitude 27°50’E from latitude 10°10’N south until it intersects with the 1956 

Kordofan-Darfur boundary.  In order to take into account the fact that the Abyei Area’s 

southern boundary, as confirmed by this Tribunal, is the prolongation of the 1956 

Kordofan-Darfur boundary, the Abyei Area’s western boundary then follows the latter until 

it meets the former.  The eastern boundary of the Abyei Area runs along longitude 29°00’E, 

from latitude 10°10’N south until it intersects with the Abyei Area’s southern boundary.   

746. By delimiting the eastern and western boundaries of the Abyei Area in the foregoing 

manner, the Tribunal adopts the ABC Experts’ use of lines of longitude in its delimitation 

of tribal boundaries, as the Tribunal finds that it was reasonable for the Experts to do so for 

both logical and practical reasons.  In cases where a tribunal is required to delimit 

boundaries based on a meager evidentiary record, the “fewer the points (or points of 

reference) involved in its definition, the greater the court’s ‘degrees of freedom’ (in the 

statistical sense).”1248  And indeed, lines of longitude and latitude when delimiting 

boundaries have been used in appropriate circumstances by international courts and 

tribunals and is recognized in public international law. 

747. The same reasoning applies in this case, as it has proven impossible for the Tribunal to 

determine every relevant historical and geographical feature in the area, and then proceed to 

draw authoritative boundaries, from the sparse amount of decisive evidence and the 

temporal constraint of 1905.  As there are few non-topographic circa-1905 features that 

survive intact today to aid in delimitation, the Tribunal deems it proper to delimit the 

eastern and western boundaries based on lines of longitude, as the ABC did.  

                                                   
1247 See also Appendix 2, a map comparing the boundary and area delimited by the Tribunal with that of the 

ABC Experts. 
1248 Separate Opinion by Judge ad hoc Abi-Saab, Frontier Dispute, Judgment, ICJ Reports 1986, p. 554, 662.  
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H.   THE BOUNDARY DELIMITED BY THE TRIBUNAL IS WITHOUT PREJUDICE TO 
TRADITIONAL GRAZING RIGHTS 

1. The Scope of the Tribunal’s Mandate with Respect to Traditional Rights 

748. Through the Arbitration Agreement, the Parties gave expression to their expectation that the 

Tribunal will bring final resolution to the dispute over the Abyei Area, with all its attendant 

territorial consequences. As mandated, this Tribunal’s Article 2(c) focus has been the 

delimitation “on map” of the boundaries of the Abyei Area. The Tribunal’s attention to 

territorial boundaries should not, however, be taken to imply that the Parties are entitled to 

disregard other territorial relationships that people living in and in the vicinity of the Abyei 

Area have historically maintained. Sovereign rights over territory are not, after all, the only 

relevant considerations in areas in which traditional land-use patterns prevail. As the ICJ 

noted in the Western Sahara case, there are other “ties which kn[o]w no frontier between 

the territories” and which are “vital to the very maintenance of the life in the region.”1249 

749. The Tribunal’s limited mandate forestalls consideration of the traditional rights applying 

within or along the boundaries of the Abyei Area in any comprehensive manner. 

Nonetheless, the Tribunal must address such traditional rights to the extent that the ABC 

Experts have decided in Point 5 of the Report’s “Final and Binding Decision” that “[t]he 

Ngok and Misseriya shall retain their established secondary rights to the use of land north 

and south of this boundary”1250 The GoS alleges that the ABC Experts’ pronouncement was 

rendered in excess of the ABC Experts’ mandate. As explained in the following sections, 

the Tribunal finds no such excess of mandate with regard to Point 5 of the Final and 

Binding Decision. 

2. The CPA Guarantees Misseriya Grazing Rights and Other Traditional Rights 

750. At the outset, the Tribunal notes that the CPA (including the Abyei Protocol), which is part 

of the Tribunal’s applicable law pursuant to Article 3 of the Arbitration Agreement, 

confirms the Parties’ intention to accord special protection to the traditional rights of the 

people settling within and in the vicinity of the Abyei Area. 

                                                   
1249 Western Sahara, Advisory Opinion, ICJ Reports 1975, p. 12, 65. 
1250 ABC Experts’ Report, Part I, p. 22. 
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751. Most importantly, the Abyei Protocol specifically recognizes the need to safeguard the 

grazing rights of the Misseriya and other nomadic peoples. Pursuant to Section 1.1.3 of the 

Abyei Protocol, “[t]he Misseriya and other nomadic peoples retain their traditional rights to 

graze cattle and move across the territory of Abyei.”  Some other provisions of the CPA 

equally reaffirm the Parties’ intention to protect the exercise of traditional rights.1251 

752. Hence, the CPA explicitly guarantees traditional rights acquired by populations within the 

Abyei Area; these rights will not be affected by the Tribunal’s boundary delimitation. 

3. According to General Principles of Law, Traditional Rights Are Not 
Extinguished by Boundary Delimitations 

753. The jurisprudence of international courts and tribunals as well as international treaty 

practice lend additional support to the principle that, in the absence of an explicit 

prohibition to the contrary, the transfer of sovereignty in the context of boundary 

delimitation should not be construed to extinguish traditional rights to the use of land (or 

maritime resources). 

(a) Case law by international courts and tribunals 

754. While international courts and tribunals have been reluctant to derive direct territorial title 

from traditional rights,1252 the ICJ has confirmed that pre-existing traditional rights may 

                                                   
1251 Section 1.6 of the CPA affirms the application of the African Charter on Human and People's Rights, which 

(among other things) guarantees the right of every individual to leave any country including his own, and to return 
to his country (Article 12(2)) and the right of all peoples to freely pursue their economic and social development 
according to the policy they have freely chosen. (Article 21(1)). The legal principles of the continuation of 
traditional rights enabling lifestyles that necessitate transboundary migration are consistent with these principles. 
In Section 2.5 of the CPA, the Parties agree that “a process be instituted to progressively develop and amend the 
relevant laws to incorporate customary laws and practices, local heritage and international trends and practices.” 
Similarly, Section 2.6.6.2 of the CPA requires the National Land Commission to “accept references on request 
from the relevant government, or in the process of resolving claims, and make recommendations to the appropriate 
levels of government concerning: … Recognition of customary land rights and/or law.” The references to 
“customary laws and practices” and “customary land rights” in the CPA would seem to include the exercise of 
traditional rights. Pursuant to Section 3.1.5 of the PCA, land rights are a relevant factor in the allocation and 
exploitation of natural resources: “Persons enjoying rights in land shall be consulted and their views shall duly be 
taken into account in respect of decisions to develop subterranean natural resources from the area in which they 
have rights, and shall share in the benefits of that development.” 

1252 In a number of cases, the ICJ considered traditional fishing rights and land rights, without however finding them 
sufficient to allocate title to territory based on the notion of better established effectivités. See recently, Sovereignty 
over Pulau Ligitan and Pulau Sipadan (IndonesialMalaysia), Judgment, ICJ Reports 2002, p. 625; Maritime 
Delimitation and Territorial Questions between Qatar and Bahrain, Merits, Judgment, ICJ Reports 2001, 40.  See 
also The Barbados/Trinidad and Tobago Arbitration Award of 2006 (Permanent Court of Arbitration Award 
Series, TMC Asser Press, forthcoming 2009), also available at www.pca-cpa.org. 
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result in spatial adjustments when delimiting boundaries.1253 In addition, it is an established 

principle of boundary adjudication that the transfer of territorial sovereignty resulting from 

the delimitation of a new international boundary does not, in the absence of an explicit 

intention to the contrary, extinguish traditional rights to the use of transferred territory. An 

early doctrinal foundation of the principle that customary rights “survive” the transfer of 

territorial title was provided in the Right of Passage case, where the ICJ recognized that 

Portugal continued to enjoy certain rights of passage over Indian territory that used to be 

Portuguese.1254  Customary rights “run with the land,” and whichever party in international 

adjudication is assigned title to a particular territory is bound to give effect to these rights as 

a matter of international law; customary rights are, so to speak, servitudes jure gentium or 

“servitudes internationales.”1255  

755. With regard to land rights, the PCIJ confirmed that the transfer of sovereignty over a 

particular territory does not extinguish private rights pertaining to the use of that territory: 

“Private rights acquired under existing law do not cease on a change of sovereignty,” the 

PCIJ held, adding that it was unreasonable to assume that “private rights acquired from the 

State as the owner of the property are invalid as against a successor in sovereignty.”1256  In 

the Frontier Dispute between Burkina-Faso and Mali, the ICJ Chamber gave attention to 

the historical reality that administrative lines drawn by colonial powers often bisected 

organic living spaces. As a consequence, inhabitants moved across administrative or even 

colonial boundaries in their daily living: 

While under the colonial system a village may, for certain administrative purposes, 
have comprised al1 the land depending on it, the Chamber is by no means persuaded 
that when a village was a feature used to define the composition – and therefore the 
geographical extent – of a wider administrative entity, the farming hamlets had always 
to be taken into consideration in drawing the boundary of that entity. In the colonial 

                                                   
1253 In the Gulf of Maine case, which concerned a maritime boundary for the continental shelf and fishery zones, the 

ICJ recognised that boundary delimitations may have “catastrophic repercussions for the livelihood and economic 
well-being of the population of the countries concerned” and noted that, in the event of such consequences, 
adjustments to the median line should be made (Gulf of Maine (Canada v. US), ICJ Reports 1984 p. 246 at 342). 
Similarly, the ICJ considered in the Maritime Delimitation (Denmark v. Norway) “whether any shifting or 
adjustment of the median line as fishery zone boundary would be required to ensure equitable access to the capelin 
fishery resources for the vulnerable fishing communities concerned.” In this respect, the Court’s principal concern 
was whether there existed any delimitation that would “guarantee to each Party the presence in every year of 
fishable quantities of capelin in the zone allotted to it by the line” (Maritime Delimitation in the Area between 
Greenland and Jan Mayen (Denmark v. Norway), ICJ Reports 1993p. 38, paras. 72-78). 

1254 Right of Passage over Indian Territory (Portugal v. India), ICJ Reports 1960, p. 6, 35-43. 
1255 Eritrea-Yemen, Arbitral Award, First Stage of the Proceedings, at para. 126 (Permanent Court of Arbitration, 

available at http://www.pca-cpa.org).  
1256 Questions relating to Settlers of German Origin in Poland, Advisory Opinion, PCIJ Series B, No. 6 at 36. 



GOS-SPLM/A Final Award 
July 22, 2009 

Page 262 
 

 

period, the fact that the inhabitants of one village in a French colony left in order to 
cultivate land lying on the territory of another neighbouring French colony, or a 
fortiori on the territory of another cercle belonging to the same colony, did not 
contradict the notion of a clearly-defined boundary between the various colonies or 
cercles.1257 

756. The Chamber also ruled that it was not precluded from defining a clear boundary 

notwithstanding any transboundary rights that may have been acquired by the inhabitants of 

the border region:  

The Parties have not requested the Chamber to decide what should become of the land 
rights and other rights which, on the eve of the independence of both States, were being 
exercised across the boundary between the two pre-existing colonies. If such rights had 
no impact on the position of that boundary, then they do not affect the line of the 
frontier, and it is this line alone which the Parties have requested the Chamber to 
indicate.1258 

757. However, such judicial restraint was not exercised due to the Chamber’s belief that 

traditional transboundary rights were of lesser importance. Rather, the Chamber did not 

consider itself compelled to address the question of preexisting transboundary rights 

because these rights were already safeguarded by bilateral agreements: 

From a practical point of view, the existence of such rights has posed no major 
problems, as is shown by the agreements which [the parties] have concluded to resolve 
the administrative problems which arise in the frontier districts of the two States. For 
example, an agreement of 25 February 1964 deals, among other matters, with the 
"Problems of land and the maintenance of rights of use on either side of the frontier,” 
and it provides that "Rights of use of the nationals of the two States pertaining to 
farmland, pasturage, fisheries and waterpoints will be preserved in accordance with 
regional custom.”1259 

758. The Tribunal would note that the existence of “side agreements” regarding traditional rights 

in the Burkina-Faso v. Mali case bears close resemblance to the situation in the present 

proceedings, in which the Parties committed prior to the arbitration to the safeguard of 

certain traditional rights in the CPA. 

759. The principle of the continuity of traditional rights has also been invoked, with considerable 

frequency, in maritime delimitations in relation to traditional fishing rights. In the 1893 

Behring Sea Arbitration, the arbitral tribunal was concerned with traditional “rights of the 

                                                   
1257 Frontier Dispute (Burkina-Faso v. Mali), Judgment, ICJ Reports 1986 p. 554 at 616-7, para. 116. 
1258 Id. 
1259 Id. 
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citizens and subjects of either country as regards the taking of fur-seals in or habitually 

resorting to the said waters…”1260 The tribunal specifically exempted “Indians dwelling on 

the coasts of the territory of the United States or of Great Britain” from the legal regimes 

that otherwise applied, so as to guarantee the continuation of traditional fishing techniques.  

760. In Eritrea-Yemen, a PCA-administered arbitration, the Tribunal, in determining claims of 

territorial sovereignty over islands in the Red Sea and the maritime boundary delimitation 

between Eritrea and Yemen, held that the traditionally prevailing situation of res communis, 

which permitted African and Yemeni fishermen to operate with no limitation throughout the 

entire area and to sell their catch at local markets on either side of the Red Sea, was 

compatible with and would remain unaffected by the findings of sovereignty over various of 

the islands.1261 The “traditional fishing regimes,” operating both within and beyond the 

parties’ territorial waters, “does not depend, either for its existence or for its protection, 

upon the drawing of an international boundary by this Tribunal.”1262 

(b) International treaties 

761. Traditional rights are also recognized in a multitude of international agreements. Early 

bilateral treaties defining international boundaries have routinely included perpetual 

guarantees of traditional rights, the exercise of which might otherwise be obstructed by the 

introduction of an international boundary.1263   

762. Modern treaties governing the delimitation of boundaries contain similar provisions. The 

1978 treaty between Australia and Papua New Guinea, for example, sets out a special legal 

                                                   
1260 Behring Sea Arbitration, Great Britain v. United States, August 15, 1893, 179 CTS, No. 8, 97 at 98. 
1261 Eritrea-Yemen, Arbitral Award, First Stage of the Proceedings, at paras. 128 and 526 (Permanent Court of 

Arbitration, available at http://www.pca-cpa.org). 
1262 Eritrea-Yemen, Arbitral Awards, Second Stage of the Proceedings, at para. 110 (Permanent Court of Arbitration, 

available at http://www.pca-cpa.org). 
1263See Article 1 of the 1888 Agreement between Great Britain and France, respecting the Somali Coast, signed at 

London, February, 1888, Hertslet's, Vol. XIX, 204, at 204-205; Article V of the Arrangement between Great Britain 
and France, fixing the Boundary between the British and French Possessions on the Gold Coast, signed in the 
French language at Paris, July 12, 1893, Hertslet's, Vol. XIX, 228, at 229-230; Article I of the Treaty between Great 
Britain and Ethiopia, signed by the Emperor Menelek II, and by Her Majesty's Envoy, at Adis Abbaba [sic], 
May 14, 1897, Hertslet's, Vol. XX, 1 at 2; Article III of the Exchange of Notes between Great Britain and France 
relative to the Boundary between the Gold Coast and the French Soudan, March 18, 1904, to July 19, 1906, 
Hertslet's, Vol. XXV, 267, at 271;  Convention between Great Britain and France supplementary to the Declaration 
of March 21, 1899, and the Convention of June 14, 1898, respecting Boundaries West and East of the Niger signed 
at Paris, September 8, 1919; Convention Supplementary to the Declaration signed at London on March 21, 1899, as 
an addition to the Convention of June 14, 1898, which regulated the Boundaries between the British and French 
Colonial Possessions and Spheres of Influence to the West and East of the Niger, Hertslet's, Vol. XXX, 213, 8th 
para., at 214. 
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regime for citizens who “maintain traditional customary associations with areas of features 

in or in the vicinity of the Protected Zone in relation to their subsistence or livelihood or 

social, cultural or religious activities,” which includes traditional fishing rights.1264 

Similarly, in a 1982 agreement between Indonesia and Malaysia, Malaysia recognized the 

legal regime of the archipelagic state established by Indonesia, while Indonesia accepted the 

continuation of the existing rights of Malaysian nationals in Indonesia’s territorial sea and 

archipelagic waters, including traditional fishing rights.1265 

763. Although the underlying principle applies to all populations, guarantees of traditional rights 

are of particular significance for indigenous populations. Convention No. 169 of the 

International Labour Organisation (ILO) concerning Indigenous and Tribal Peoples in 

Independent Countries enshrines a positive duty on the part of states to safeguard the rights 

of peoples to their traditional land use.1266 According to Article 13(1),  

governments shall respect the special importance for the cultures and spiritual values of 
the peoples concerned of their relationship with the lands or territories, or both as 
applicable, which they occupy or otherwise use, and in particular the collective aspects 
of this relationship. 

764. To further this purpose, pursuant to Article 14(1), governments shall take measures 

to safeguard the right of the peoples concerned to use lands not exclusively occupied 
by them, but to which they have traditionally had access for their subsistence and 
traditional activities. Particular attention shall be paid to the situation of nomadic 
peoples and shifting cultivators in this respect. 

765. Finally, to facilitate the protection of traditional rights to land use, including non-exclusive 

land use, Article 14(2) requires governments to “take steps as necessary to identify the lands 

which the peoples concerned traditionally occupy, and to guarantee effective protection of 

their rights of ownership and possession.” 

                                                   
1264 Treaty on Sovereignty and Maritime Boundaries in the Area between the Countries, December 18, 1978, XVIII 

ILM (1979) 291 at 293. 
1265 Treaty relating to the Legal Regime of Archipelagic State and the Rights of Malaysia in the Territorial Sea, 

Archipelagic Waters and the Territory of the Republic of Indonesia lying between East and West Malaysia, cited 
in R.R. CHURCHILL, A.V. LOWE, THE LAW OF THE SEA (revised ed., 1988) 109, note 10. 

1266 Convention (No. 169) concerning Indigenous and Tribal Peoples in Independent Countries, June 27, 1989, 72 ILO 
Official Bull. 59; 28 ILM (1989) 1382. This Tribunal takes note of the fact that the Sudan has not ratified 
Convention No. 169. In the Tribunal’s view, however, the non-ratification of the Convention does not preclude 
this Tribunal from taking account of the Convention as one piece of evidence among many of relevant “general 
principles of law and practices.” 
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4. Conclusion 

766. As a matter of “general principles of law and practices” within the meaning of Article 3 of 

the Arbitration Agreement, traditional rights, in the absence of an explicit agreement to the 

contrary, have usually been deemed to remain unaffected by any territorial delimitation.  

Section 1.1.3 of the Abyei Protocol confirms the continued application of the principle with 

respect to traditional rights to graze cattle and move across the Abyei Area.  For these 

reasons, the Tribunal finds that the ABC Experts decision that “[t]he Ngok and Misseriya 

shall retain their established secondary rights to the use of land north and south of this 

boundary” was reasonable and, thus, within the Experts’ mandate. 

I.     FINAL OBSERVATIONS 

767. By constituting these proceedings, the Parties have accorded to this Tribunal a crucial role 

within the greater Sudanese peace process – a process that seeks to end the long conflict 

between North and South that has affected all of Sudan.  Conscious of its paramount 

obligation to the people within and around the Abyei Area (particularly the needs of the 

Misseriya and the Ngok Dinka) and to the Sudanese people themselves, this Tribunal has 

done its utmost to contribute, through the task assigned to it, to a peaceful resolution of the 

bitter conflict over the Abyei Area within the time limits prescribed by the Arbitration 

Agreement and strictly within the confines of its mandate.  The Tribunal is confident that no 

objective claim can be made from any quarter that the Tribunal acted in excess of its 

mandate.  

768. Under the Abyei Road Map, “[t]he parties commit themselves to abide by and implement 

the award of the arbitration tribunal.”1267  The Arbitration Agreement reiterates: “[t]he 

Parties agree that the arbitration award delimiting the “Abyei Area” through determining 

the issues of the dispute as stated in Article 2 of this Agreement shall be final and 

binding.”1268  Thus, with this Award, a distinct stage in the peace process comes to an end.   

769. It is now for the Parties to take the next steps.  Pursuant to the Arbitration Agreement, “the 

Presidency of the Republic of Sudan shall ensure the immediate execution of the final 

arbitration award.”1269  This involves, among other modalities of implementation, the 

                                                   
1267 Abyei Road Map, Section 4.3. 
1268 Arbitration Agreement, Article 9(2). 
1269 Arbitration Agreement, Article 9(5). 
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prompt appointment of a survey team to demarcate the Abyei Area as delimited by this 

Award.  The Tribunal’s limited mandate to “define (i.e. delimit) on map” the Abyei Area 

does not extend to demarcation, but the Tribunal hopes that the spirit of reconciliation and 

cooperation visible throughout these proceedings, particularly during the oral pleadings last 

April, will continue to animate the Parties on this matter.  
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CHAPTER V - DISPOSITIF 

A. DECISION 

770. Having considered all relevant arguments, the Tribunal concludes that: 

(a) Northern Boundary 

1. In respect of the ABC Experts’ decision that “[t]he Ngok have a legitimate 

dominant claim to the territory from the Kordofan – Bahr el-Ghazal 

boundary north to latitude 10°10’N,” the ABC Experts did not exceed 

their mandate. 

2. In respect of the ABC Experts’ decision relating to the “shared secondary 

rights” area between latitude 10°10’N and latitude 10°35’N, the ABC 

Experts exceeded their mandate. 

3. The northern boundary of the area of the nine Ngok Dinka chiefdoms 

transferred to Kordofan in 1905 runs along latitude 10°10’00”N, from 

longitude 27°50’00”E to longitude 29°00’00”E.  

(b) Southern Boundary 

1. In respect of the ABC Experts’ decision that “[t]he southern boundary 

shall be the Kordofan – Bahr el-Ghazal – Upper Nile boundary as it was  

defined on 1 January 1956,” the ABC Experts did not exceed their 

mandate.  

2. The southern boundary as established by the ABC Experts is therefore 

confirmed, subject to paragraph (c) below.  

 (c) Eastern Boundary 

1. In respect of the ABC Experts’ decision that “the eastern boundary shall 

extend the line of the Kordofan – Upper Nile boundary at approximately 

longitude 29°32'15"E northwards until it meets latitude 10°22'30"N”, the 

ABC Experts exceeded their mandate. 

2. The eastern boundary of the area of the nine Ngok Dinka chiefdoms 

transferred to Kordofan in 1905 runs in a straight line along longitude 
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29°00’00”E, from latitude 10°10’00”N south to the Kordofan – Upper 

Nile boundary as it was defined on 1 January 1956. 

(d) Western Boundary 

1. In respect of the ABC Experts’ decision that “[t]he western boundary shall 

be the Kordofan – Darfur boundary as it was defined on 1 January 1956,” 

the ABC Experts exceeded their mandate. 

2. The western boundary of the area of the nine Ngok Dinka chiefdoms 

transferred to Kordofan in 1905 runs in a straight line along longitude 

27°50’00”E, from latitude 10°10’00”N south to the Kordofan – Darfur 

boundary as it was defined on 1 January 1956, and continuing on the 

Kordofan – Darfur boundary until it meets the southern boundary 

confirmed in paragraph (b) above. 

(e) Grazing and other Traditional Rights 

1. In respect of the ABC Experts’ decision that “[t]he Ngok and Misseriya 

shall retain their established secondary rights to the use of land north and 

south of this boundary,” the ABC Experts did not exceed their mandate. 

2.    The exercise of established traditional rights within or in the vicinity of the 

Abyei Area, particularly the right (guaranteed by Section 1.1.3 of the 

Abyei Protocol) of the Misseriya and other nomadic peoples to graze cattle 

and move across the Abyei Area (as defined in this Award), remains 

unaffected. 

B. MAP ILLUSTRATING THE DELIMITATION LINE 

771. The boundary as defined above is illustrated on the map appended to this award on a scale 

of 1:750,000 and based on the WGS84 datum (see Appendix 1). 

C. REFERENCE POINTS 

772. The coordinates, in terms of WGS84 datum, of selected reference points mentioned in this 

Award are specified in the following table: 
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Point Latitude (N) Longitude (E) Description 
1 9°47’ N* 27°50'00" E Intersection of the Kordofan-Darfur 

boundary, as it was defined on 1 
January 1956, with the line of 
longitude 

2 10°10'00" N 27°50'00" E Intersection of the lines of latitude 
and longitude as determined by the 
Tribunal 

3 10°10'00" N 29°00'00" E Intersection of the lines of latitude 
and longitude as determined by the 
Tribunal 

4 9°40’ N* 29°00'00" E Intersection of the Kordofan-Upper 
Nile boundary, as it was defined on 
1 January 1956, with the line of 
longitude 

* Note: these latitude values are approximate only and have been derived graphically from 
maps submitted by the Parties. 

D.  COSTS 

773. Recalling Article 11 of the Arbitration Agreement, the Tribunal finds no need to issue a 

ruling on costs.  






