





















































































































































Figure A
Continuity of Occupation of the Dar Homr and Dar Messeria
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(a) Kordofan Tribal Distribution Map, 1927 (b) Cunnison Sketch Map, 1954 (c) Tibbs Sketch Map, 1999
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8. Procedural Excess

Having shown that the two crucial stages in the Experts’ thought process have
no foundations, I shall turn now to the important question of the procedural
framework within which the Experts’ mandate was conferred on them and within
which they were expected to operate.

It is readily apparent that the ABC, whilst a juridical entity, was by no stretch
of the imagination a judicial or an arbitral body. It is out of the question to seek to
endow its findings with qualities of res judicata or finality that it simply did not and
could not possess. This is also accepted by the Award. However, the findings of the
Commission are not without validity or finality. They are “final and binding” by
virtue of Article 5 of the Abyei Appendix, which this Tribunal is mandated to apply
under Article 3 of the Arbitration Agreement. Appendix 5 provides:

“The ABC shall present its final report to the Presidency before the end
of the pre-interim period. The report of the experts, arrived at as prescribed in
the ABC rules of procedure, shall be final and binding on the parties.”*"

In other words, the finality and binding nature of the Report is not innate but
emanates solely from the Parties decision to accept it which is conditioned.

The language of the mandate could not have been clearer. To be final and
binding, the Report had to be arrived at as prescribed in the rules of procedure. These
rules are therefore mandatory and non-compliance with them would, per se and
without the need to show prejudice, constitute an excess of mandate. The clarity of
the mandate is in inverse relationship to the margin of appreciation of the
Commission including its Experts. The obligations of the Experts were not simply to
discharge their mandate but to do so in a specific manner, i.e., in accordance with the
rules of procedure. This was the condition for the acceptance of the report in advance
as final and binding. The Experts, acting in lieu of the Commission, violated these
rules of procedure on four counts.

a. By holding meetings at the Khartoum Hilton on 21 April, 6 May and 8 May
with Ngok Dinka individuals, they obviously went beyond the procedural framework
under which they were mandated to follow a particular schedule.

b. By “sneaking in” their Report before a meeting of the Commission as a whole
had a chance to assemble with the aim of arriving at a consensus. This was a safety
valve reflecting the fact that the Presidency of Sudan had not given a carte blanche to
the Experts to make decisions affecting the potential disposition of the territory of
Sudan as they wished. The suggestion that the Presidency may not have received the
Report had it known in advance its contents, apart from being speculative, does not
take cognizance of the fact that the ends do not justify the means and that the Experts’
mandate could not go beyond the limits of the Parties’ consent which clearly
circumscribed their mandate by a clear procedural framework. This procedural

1% Emphasis added.
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framework was aptly summarized by Ms Malintoppi appearing for the GoS, and it is
worth reproducing this in full:

“It is evident from reading the Rules of Procedure that the experts
adopted a chronological approach to the tasks that were to be undertaken,
starting with a reference in Rule 2 to the Commission’s opening meeting on
10th April 2005, and ending with Rule 16, where the experts would, at the end,
appoint technical personnel to survey and demarcate the boundary on the land.

In addressing the requirement that the Commission endeavour to reach a
decision by consensus, the SPLM/A basically stops at Rules 12 and 13.
Rule 12, it will be remembered, states that the Commission will reconvene in
Nairobi at a date in May to be determined, and that the parties will make their
final presentations at that time.

At the time of the parties’ final presentations the proceedings were
essentially at the advocacy stage. Each party was setting out or explaining its
position.

Then Rule 13 provided that afterwards the experts will examine and
evaluate all the material they have gathered and prepare the final report.

However, that was not the end of the process, for Rule 14 then stipulated
that the Commission — and again I emphasise the Commission as a whole —
would endeavour to reach a decision by consensus. This necessarily meant that
the Commission would discuss the report prepared by the experts, and after the
parties’ final submissions it would endeavour to reach a decision by consensus.
It was only if an agreed position at the time was not achieved that the experts
would have the final say.

This step, the effort to reach a consensus on the report prepared by the
experts, is the missing link in the actual chain of events. The parties never saw
the report before it was presented to the presidency. They were given no
chance, as part of the Commission, to attempt to reach a consensus on it.

[...] [T]his was disregard for a fundamental and essential part of the
process that was envisaged. And yet, what is the evidence offered by the
SPLM/A that there had indeed been efforts at reaching consensus? Nothing
other than witness statements which have been refuted by the Government’s
own witnesses.”**

c. The Experts committed an excess of mandate also by consulting a U.S.
diplomat about the interpretation of their mandate. The argument that this should be
excused because no objection was raised to their consulting Cunnison or Tibbs is
unconvincing. The consultation of British Archives and other relevant sources on
Sudan, namely, the views of individuals informed about the historical facts, was
expressly included in the procedural framework under Article 3.4 of the Terms of
Reference of the ABC. But to try to verify an interpretation of their mandate from a
third party is outside the procedural rules. If the Experts were not sure about the

220 Transcript, 20 April 2009, 38/1-25, 39/1-19 (Malintoppi).
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meaning of their mandate, they should have sought clarification from the Parties but
should not have sought to rewrite the agreement of the Parties by resort to a third

party.

It is clear from the above analysis that the obligation on the ABC Experts was
an obligation of means. They had, to fulfil their mandate, to follow a certain
procedural course. Moreover, compliance with that condition was part and parcel of
their mandate and not, as wrongly asserted in the Award, part of their conduct. This
is clear from reading together Article 3 of the Arbitration Agreement and Article 5 of
the Abyei Appendix.

9. The Substantive Mandate

The Award distinguishes first between the substantive mandate of the Experts
and their procedural mandate,””' a well established distinction in law and a readily
discernible one. However it seeks to make a distinction between the Experts’
interpretation of their mandate and their implementation of it.*** This distinction,
though often made in legal parlance (perhaps too often made), is in fact almost
always impossible to maintain. One example would suffice to illustrate the point.
The Experts’ decision to rely on “land uses” and “ecological evidence” flows directly
from the choice of a “predominantly tribal” interpretation and is therefore a matter of
implementation of the mandate rather than of its interpretation. If a “predominantly
territorial”** interpretation had been chosen instead by the Experts, there would in all
likelihood be no place for reasoning based on “land use” or “ecological evidence”.
That might well be so, but, there is always an element of interpretation of the
mandate, even as the implementation of it progresses. In other words, interpretation
and implementation are present throughout the Report and they cannot be divided
into distinct mental stages. It is preferable to think of the carrying out by the Experts
of their mandate, from their choice of “interpretation” to the ultimate delimitation, as
a continuous thought process. It would follow that there cannot be two standards,
one, of correctness, in the first stage, and another, reasonableness applying in the
second.

Having made this preliminary remark, I shall turn now to the substantive
mandate itself. The Award has made a number of assumptions without basis or
supporting evidence; it has chosen standards which, be they from commercial,
investor-state or even from inter-State arbitration, are mostly subject to pre-existing
treaty or institutional frameworks and are wholly unsuited to the present arbitration.
The Award has reduced the scope of review to one ground, lack of reasoning, and
even then it has reduced the standard of ‘“reasoning” to formalisms which it has
applied inconsistently. Further the Tribunal has tried to shield the Experts’ Report
from criticism by ascribing to them, as “preferred arbiters of fact”, a status wholly
inappropriate in the present context. It has made a rigid distinction, with regard to

21 Award, para. 440.
222 Award, para. 515.
22 Award, para. 545.
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our own mandate, between Sub-articles 2 (a) and 2 (c¢) of the Arbitration Agreement,
and has tried unconvincingly to substantiate this distinction by a wishful
interpretation of the Commission’s composition and the expectations of the Parties
from this Tribunal. In the event it has contradicted itself by not following this
distinction but embarking instead on an uncharted route of “partial nullity” not
provided for in the mandate.

I shall analyse these assertions in more detail.

a. The Proposition that the ABC’s Singular Characteristics Included, but Went
Beyond, Fact-Finding

173.

174.

175.

The mandate of the ABC and its Experts is determined initially by its nature
but ultimately by the will of the Parties as expressed in the mandate and as may be
distilled from the object and purpose of the mandate and its negotiating history.

Regarding the nature of the ABC, it is undoubtedly a fact-finding commission
charged in this instance with ascertaining and clarifying an historical event on the
basis of scientific research, including archival research. Its Chairman and Members
stressed its fact-finding nature on numerous occasions, some in fact cited in the
Award.*** The proposition that in addition to its fact-finding nature it had also an
adjudicatory alspect225 is totally baseless. A presumption entailing that, by
implication, the Presidency of Sudan wished to give adjudicatory or prescriptive
powers having an ex nunc constitutive effect to the Commission is not one to be
lightly made. It is clear that the Report’s final and binding nature does not per se
bestow a prescriptive power on the Commission’s decisions. Professor Hafner rightly
pointed out that provisions both in the 1907 Hague Convention (Article 35) and the
PCA Optional Rules on Fact-Finding Commission’s of Enquiry (Article 24 (2)) allow
for the possibility that the decisions of fact-finding bodies can be made binding.**®
Moreover in the case of the Treaty of Lausanne Advisory Opinion,227 referred to by
the Tribunal, the circumstances were totally different: a decision by the Council of
the League of Nations to draw the boundary between Turkey and Iraq under an
existing treaty is a world apart from asking social scientists to find out, on the basis of
scientific study and resort to archives, an historical fact.

It is equally clear that the Experts could have returned a factual non liguet
which would in fact have been the only proper thing to do had they come to the
conclusion that the confusion was such that they could not carry out their task. To
claim that the exigencies of the peace process dictated that the Experts could not
return a non liquet is no more than an excuse that the ends justify the means, an
excuse which is misplaced in the context of the delimitation of what could potentially
become an international boundalry.228 Finally even the reference to the Irag-Kuwait

224 Award, para. 663.
225 Award, para. 483.
226 Award, para. 484.
227 Interpretation of Article 3, Paragraph 2, of the Treaty of Lausanne, Advisory Opinion of 21 November 1925,

PCIJ Rep. Series B, No. 12 (1925), cited in Award, para. 481.

228 Award, para. 428.
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Boundary Demarcation Commission’” does not help, indeed it contradicts the
Award’s conclusions since the rationale for characterizing that body as ‘“quasi-
arbitral” was that it was conscious of and took into consideration a variety of rules of
international law in its decision-making process.230 Moreover it included
distinguished international lawyers.>"

b. The Proposition that the Experts are the Preferred Arbiters of Fact

176. In commercial arbitrations, particularly those of a scientific or technical
nature, the deference given to specialists and experts is driven by two important and,
in those contexts, understandable considerations. The first is that litigations cannot
be left to linger too long and secondly that a body of lawyers cannot hope to possess
within a relatively short time-span the experience of experts and their deep
knowledge nor to match their familiarity with the subject-matter (the facts). The
second of these considerations carries deep epistemological and moral implications
which the reader will be relieved to know I am constrained by the extremely short
time available from analysing. There is, to be sure, a more general consideration
which is not confined to those two spheres but extends to interstate arbitrations,
namely, that a degree of discretion and an assumption of good faith should be left to
the body making the decision.”*

177. But, for our immediate purposes, is the test appropriate for a group of experts
who can by no stretch of the imagination be thought of as the repositories of some
highly specialised branch of knowledge or the votaries of some esoteric science that
the juristic mind (limited as I readily acknowledge) cannot penetrate and analyse?
Surely the answer must be in the negative. The ABC Experts were two historians,””
a political scientist,”* a former diplomat™ and a professor of African land law.**°
Hardly a year passes in which the International Court of Justice, to give only one

229 Award, para. 461.
20 K H. Kaikobad, Interpretation and Revision of International Boundary Decisions (2007), p-7,fn. 6.

2! These included two Members of the UN International Law Commission, namely Ambassador Riyadh Al Qaisi
of Iraq and Minister Ahmed Mukhtar Kusuma-Atmaja of Indonesia.

B2 1n the Case concerning the Arbitral Award of the King of Spain on 23 December 1906 (Honduras v
Nicaragua), Judgment of 18 November 1960: 1.C.J. Reports 1960, p. 192, the International Court of Justice was
categorical in saying “The instances of ‘essential error’ that Nicaragua has brought to the notice of the Court amount to
no more than evaluation of documents and of other evidence submitted to the arbitrator. The appraisal of the probative
value of documents and evidence appertained to the discretionary power of the arbitrator is not open to question”. In the
present case there was not an evaluation of documents or maps, thus the post-1907 official maps are simply declared
“inaccurate” or a line is drawn at 10° 10" N without evidence. The point is that for excess of mandate and not appeal
purposes the discretion of the Experts or arbitrators to evaluate facts cannot be limitless. There has to be some factual
evidence to evaluate. As noted above, in the Orinoco Steamship Company case, supra, note 69, the requirements of good
faith and procedural propriety were also relevant to the degree of deference to be accorded to the original decision-maker.

233 Dr Douglas Johnson, professor of History at Oxford University, and Professor Godfrey Muriuki, professor of
African History at the University of Nairobi. See Award, para. 467 and fn. 862.

234 professor Kassahun Bernahu, Professor of Political Science, Addis Ababa University. See Award, para. 467
and fn. 862.

235 Mr. Donald Petterson, former US Ambassador to Sudan from 1992 to 1995. See Award, para. 467 and fn 862.

26 professor Shadrack Gutto, widely-published scholar of “subjects of regional and international, legal and
political economy”, and (since 2008) Professor of African Renaissance Studies, University of South Africa. See Award,
para. 467 and fn. 862.
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example, does not resolve territorial and delimitational disputes™’ on the basis of
history and geography, including not only the diplomatic history of States but also of
local communities be they the sea people of the Malay world or the tribes of Western
Sahara, and this in itself should have caused the majority to think before introducing
this extra shield to protect further the Experts’ Report from criticism.

178. Moreover, considering that the only ground for excess of mandate left by the
Award is lack of reasoning, and that this reasoning itself had been reduced into mere
formalisms, and considering that the reasoning of the Experts did not consist of pure
reasoning but in misinterpretation of evidence and then misquotation (or quotation
out of context) of sources, the degree to which the scope of review had been reduced
becomes apparent. I do not find it conceivable that this is what the Parties expected
when they framed this Arbitration Agreement in terms of excess of mandate. On the
contrary, the legitimate expectations of the Parties in subjecting the Experts’ Report
to a level of scrutiny appropriate to the final determination of what could potentially
become an international boundary have been completely frustrated.

179. When one of the Experts admitted to having advised the SPLM/A on
north-south borders™® and when that same Expert suggested in an interview that
giving oil to the south was a consideration in the delimitation® should not this
Tribunal, which repeats the mantra of context and contextual analysis at every
conceivable occasion take those accusations into account, if only as context, before
deferring to the Experts as the best arbiters of fact?  There is no reason for
transposing the presumption favouring experts as arbiters of fact into the totally
different context of this arbitration, where procedural propriety and good faith are in
question; where there is no pre-existing institutional framework; and where the
Parties have expressly authorized the de novo review of all the evidence under
Sub-article 2 (c) of the Arbitration Agreement. I would argue that the very facts of

27 See, for example, cases that culminated in the last decade: Maritime Delimitation in the Black Sea (Romania
v. Ukraine) (2009);  Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge
(Malaysia/Singapore) (2008); Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea
(Nicaragua v. Honduras) (2007); Frontier Dispute (Benin/Niger) (2005); Application for Revision of the Judgment of
11 September 1992 in the Case concerning the Land, Island and Maritime Frontier Dispute (El Salvador/Honduras:
Nicaragua intervening)(El Salvador v. Honduras) (2003); Sovereignty over Pulau Ligitan and Pulau Sipadan
(Indonesia/Malaysia) (2002); Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria:
Equatorial Guinea intervening) (2002); Maritime Delimitation and Territorial Questions between Qatar and Bahrain
(Qatar v. Bahrain) (2001); Kasikili/Sedudu Island (Botswana/Namibia) (1999); Request for Interpretation of the
Judgment of 11 June 1998 in the Case concerning the Land and Maritime Boundary between Cameroon and Nigeria
(Cameroon v. Nigeria), Preliminary Objections (Nigeria v. Cameroon) (1999).

238 Transcript, 18 April 2009, 98/2-18 (Malintoppi).
% Full quotation from Douglas Johnson interview to Sudan Tribune of 29 May 2006:

“The other aspect is that the Abyei area is contained within one of the oil blocks, and there has been quite a lot of
exploration and drilling of oil wells in the area. Now, we were not shown a map of where these oil wells were. We were
told our mandate was to define the area in 1905 — of course there were no oil wells in 1905. There was no mechanised
farming; there was no railway; there were no towns. If we had taken into consideration these developments since 1905,
we would have been violating our mandate.

But there is a lot of oil there — the Abyei Protocol stipulates that the oil revenues that come from the sale of oil in
the Abyei area be divided between the Misseriya and the Ngok Dinka, the government and the SPLM. If the boundary is
defined one way, it puts quite a lot of oil in the Abyei area, and therefore more of that oil revenue has to be shared. If we
had accepted the government’s claim that the boundary was the river, there would have been no oil revenue to share.

The other thing is that if the boundary defines a certain area and that area contains oil and active oil wells, [and] if
the people of Abyei vote in a referendum to join the south and the south votes to become independent, then that oil
becomes southern oil and is not northern oil.”
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this case, its unusual character and the composition of the Commission and the area
of expertise of these Experts not to speak of the close involvement of one of the
Experts in local affairs, should all have demanded a more, not less, rigorous standard
of review.

180. Lastly I would have understood the introduction of the concept that the
Experts are entitled to deference as the “best arbiters of fact” if this had been part of a
uniform and uniformly applicable standard, but as I have said it simply is not
applicable here and is best seen as no more than a rebuttable presumption.

c. The Standard of Interpretation (Reasonableness versus Correctness)

181. The Tribunal, having generously endowed the Experts with adjudicatory
powers that the Parties never gave them and having narrowed the scope of its own
power of review to very little by excluding appreciation of facts, also choose a low
standard of review, euphemistically called a “permissive standard of review”
including a “test of reasonableness”, rather than a test of correctness, to assess the
Experts’ interpretation of their substantive mandate. Even if a test of correctness
would render this Tribunal too much akin to a “court of appeals”, which neither Party
expects, there remains an important issue concerning our reasoning. Surely it is our
duty, for the sake of a balanced Award and in the interests of the due administration
of justice, not to remain silent when distinguishing between excess on the one hand
and mistakes on the other, After all, the party to whose detriment a mistake not
amounting to excess is allowed to stand has, if not a right, a legitimate expectation to
know why that is the case. As stated by Lord Justice Bingham, ““at the end of the day
the party should be left in no doubt as to the basis on which the award has been given
against 2ﬂim”.m This has been the practice in other instances of institutional
review.

182. The proposition can be safely advanced that people can and do understand
texts in different ways, but it is also said that the truth cannot have two faces.
Moreover reasonableness is never a ready-made yardstick against which the limits of

240 JH Rayner (Mincing Lane) Ltd v Shaher Trading Co [1982] 1 Lloyd’s Rep, 632 at 637.

21 In the context of ICSID proceedings see: Patrick Mitchell v. Democratic Republic of the Congo, ICSID
Case No. ARB/99/7, Decision on Application for Annulment of Award, 1 November 2006, at para.45; CMS Gas
Transmission Co. v. Argentina, ICSID Case No. ARB/01/8, Decision on Application for Annulment, 25 September 2007,
paras. 123-127, 132-136, 146-150, 158.

See, also, national jurisprudence on review of arbitral reasoning in the following countries: England (serious
irregularity under Article 68(2)(d) of the Arbitration Act: Weldon Plant Ltd v Commission for the New Towns [2001] 1
All ER 264 (Comm) at 279; Margulead Ltd v Exide Technologies [2004] EWHC 1019 (Comm) at [42]; World Trade
Corp Ltd v C Czarnikow Sugar Ltd [2004] EWHC 2332 at [20]); France (no annulment for contradictory or unclear
reasoning: Inter Arab Investment Guarantee Corp. Vv Banque Arabe et Internationale d’Investissement (Cour de
Cassation, 14 June 2000, Cass Civ 1 D 2000 IR 95) and Pawelec v SA Pernod Ricard and SA PR Europe (Paris Cour
d’Appel, 2 October 2000, 1reChC)); Switzerland (on the limits of review under the public policy provision in
Article 190(2)(e) of the Swiss Private International Law: Decision of the Swiss Federal Tribunal, 10 November 2005,
4P.98/2005/svc); and the USA (on standard of review for ‘manifest disregard of the law’: Westerbeke Corp. v Daihatsu
Motor Co Ltd, 304 F. 3d 200, 209 (2d Cir. 2002), and Interdigital Communications Corp v Nokia Corp 407 F.Supp.2d
522 (SDNY 2005)). See, especially, A. Mourre, Réflexions critiques sur la suppression du contréle de la motivation des
sentences arbitrales en droit frangaise, (2001) 19(4) ASA Bulletin 652 (criticizing the decision of the French Supreme
Court that “the claim of contradiction in reasoning constitutes necessarily a criticism of the award on the merits which is
not subject to judicial review”, C. Paris, 17 février 2000, Gaz. Pal. ler — 2 déc. 2000, p. 55).
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the Experts’ (and others) powers to interpret can be objectively measured. Indeed it
is often a false friend that gives the impression of an objective threshold where none
exists. Be all of this as it may, what determines the limits of reasonableness in
interpretation of the mandate or the limits of the Experts’ Kompetenz-Kompetenz is
ultimately their mandate itself.

183. The Experts were mandated after long and difficult negotiations regarding the
very issue that became their mandate, namely, “to define, i.e., delimit and demarcate
the area of the nine Ngok Dinka Chiefdoms transferred to Kordofan”. The formula
spoke of an area and of nine Ngok Chiefdoms with whom this area has a special
connection. It spoke also of a transfer to Kordofan in 1905, and we know also that
the transfer was effected by Condominium officials for administrative purposes.***
The remaining question is whether the transfer to Kordofan was by way of a
population transfer, as apparently happened to the Twic Dinka or a territorial transfer
of an area to Kordofan from what, by necessity, must have been Bahr El Ghazal,
which would normally take place by extending the boundary of Kordofan to include
the area of the nine Chiefdoms.

184. Here I would pause to recall that the word “chiefdom” itself can be a territorial
concept.243 After all, the whole claim of the SPLM/A to dominant rights is that the
land belongs to the permanent settlers. The word “chiefdom” meant for the south
Sudanese people what the word “sheikhdom” or “sultanate” meant to the muslims of
the north (or the word “emirate”, i.e., princedom). It is not without significance that
by 1905, Arop Biong had taken the title “sultan” (Sultan Rob) and the area under his
authority was chiefdoms as befits a paramount chief, i.e., territorial units. In other
words had the formula spoken of the area of the nine Ngok Dinka “tribes” or “clans”
or ‘“sub-tribes” one can begin to understand — but only barely — that a tribal
interpretation might be possible, although ultimately this would not make any
difference. But the word “chiefdom” is as territorial a concept as the word “area”. At
any rate, in the absence of a population transfer, which both Parties agree did not take
place, the formula can only be understood in a predominantly territorial context, not
only because the Condominium itself was a territorial entity and the words “delimit”
and “demarcate” connote a territorial entity, but also because, by logical elimination,
no other interpretation is possible.

185. In any event, what prompted the Experts to depart from the only correct
interpretation of the text is not the territorial versus the tribal interpretation. It was
their “conclusion” that: “In 1905 there was no clearly demarcated boundary of the
area transferred from Bahr El Ghazal to Kordofan”.*** To achieve their mandate they
had to clarify the confusion and, if that was impossible, to return a factual non liguet.
But in fact the confusion they talked of was literally no more than a storm in a teacup:
Wilkinson and Percival mistook the Ragaba ez Zarga/Ngol, also referred to as the
Bahr el Homr, for the Bahr el Arab/Kir. It was only a short-lived confusion as to

22 We can also safely assume that preparing the Ngok Dinka for self-determination was not a consideration in the
minds of Condominium officials when the decision to transfer was made.

2% Defined by the Oxford English Dictionary as “the estate, position or dominion of a chief; headship, leadership,
chief place”.

244 ABC Experts’ Report, Part 1, p. 20. In other words the Experts themselves acknowledge in very clear terms
that the 1905 transfer was territorial, i.e., “of the area transferred from Bahr El Ghazal to Kordofan”, but the area in
question was not clearly demarcated.



-61 -

nomenclature and not an existential question. Moreover, the Bahr el Arab/Kir was
known by general repute to be the dividing line between Kordofan and Darfur in the
north and Bahr el Ghazal to the south. There was never any confusion as to the River
Kir, hence the reference to “Sultan Rob, whose country is on the Kir river”.?* All the
descriptions of Bahr el Ghazal before 1905 speak of its northern boundaries as the
Bahr el Arab and it was only after 1905 that the boundary line between Bahr el
Ghazal and Kordofan started to be shown running in a curved triangle that ultimately
became the 1956 so-called uti possidetis line, and we know that there was no other
recorded historical event to account for drawing the line south of the river. A simple
exercise of logic will lead to the conclusion that the area included in Kordofan which
had not been hitherto part of it is the transferred area. Neither by the standard of
correctness nor even by the most elastic notions of reasonableness could this change
in provincial boundary have been overlooked by the Experts. In any event, the
confusion regarding the name of the river which never affected the Dinka name for it,
Kiir, was corrected by Bayldon and Walsh and the result of their work was and must
have been seen by Wingate, the Governor General of the Sudan, when in his
memorandum he wrote “[t]he districts of Sultans Rob and Okwai, to the South of the
Bahr el Arab and formerly a portion of the Bahr el Ghazal Province, have been
incorporated into Kordofan.”**® It should be noted that the results of Bayldon’s
exploration were included in the same Report in which the transfer is recorded.*"’

186. One of the measurements of reasonableness is whether a person or a group of
persons would in similar situations draw opposite conclusions. One has only to
compare the allegation of confusion, which it was the Experts’ task to clarify but
which instead caused them to abandon their mandate and go on a frolic of their
own,”*® with their behaviour regarding the 10° 10' N. Thus with regard to the Bahr el
Arab the Experts concluded: “In 1905 there was no clearly demarcated boundary of
the area transferred from Bahr el Ghazal to Kordofan.”** With regard to 10° 10' N
they admitted: “There is, as yet, no clear independent evidence establishing the
northern-most boundary of the area either settled or seasonally used by the Ngok.”*°
This did not preclude them from proceeding to delimit a northern front measuring

some 240 kilometres at latitude 10° 10' N.

187. Reverting to the test of reasonableness with regard to the interpretation by the
Experts of their mandate, I should add that the question of defining the Abyei
boundaries was a major stumbling block in the peace process. Lack of time precludes
a full treatment of the background history but I believe I can encompass all the
elements of the dispute when I say that it centred on two arguments.

a. The SPLM/A wanted Abyei, among other areas, to be entitled to participate in
the exercise of self-determination which could lead to the secession of the southern

5 Sudan Intelligence Report No. 128 (March 1905), p. 3. GoS Memorial Annex 9, SPLM/A FE 2/8.

46 Major General Sir Reginald Wingate, in Reports on the Finances, Administration and Condition of the Sudan,
Annual Report (1905), Part II, Memorandum by Governor General, at p.24. GoS Memorial, Administration and
Condition of the Sudan. GoS Memorial, Annex 24, SPLM/E FE 2/13.

27 Ibid., pp. 10-11.
28 Supra, note 1.
2 Supra, note 244.

250 Sypra, note 57. Emphasis added.
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provinces of the Sudan. Their argument was that notwithstanding the location of
those areas north of the 1956 provincial line as at independence, which was agreed to
be the spatial limit to where the right of self-determination was to be exercised, the
Abyei area, being of “a southern complexion” was nevertheless entitled to be
considered as an exception to that limit.

b. The Government was strongly opposed to this view, arguing that Abyei was
the land not only of the Ngok Dinka but also of the Misseriya and others.

This deadlock was broken by the Danforth proposal, based as it was on the
notion of a “restoration” of a territory to the south as it had been part of the south
before 1905. The Government accepted this compromise formula on the
understanding that it was defined by reference to a transfer that had taken place in
1905. The SPLM/A may or may not have accepted the same interpretation. The
record is not entirely clear. Be this as it may, if the Parties had such opposite
interpretations of the formula which was the Experts’ mandate, the honest thing, the
proper thing for the Experts to have done was to seek clarification or to return a non
liguet, but not to seek to re-write the agreement of the Parties, much less to embody
that re-writing in a secret report, in violation of procedural safeguards.

This is why I think the Experts were in excess of their mandate from the very
beginning. They fundamentally misunderstood or misconceived their mandate, which
is undoubtedly a ground for excess of mandate; they did not comply with mandatory
rules of procedure; and their reasoning, leading up to their remarkable finding that
10° 10' N was the northern boundary where the Ngok had had dominant rights since
1905, is totally baseless in law, unsupported by evidence, untrue and unreasoned.
Moreover what both Parties somewhat confusingly refer to as the application of the
mandate and what I think of as both interpretation and application was fundamentally
flawed at every crucial step. Thus the concoction of a theory of dominant Ngok
rights versus secondary Misseriya rights is not only odious (if only on this basis the
Report should be considered worthless) but based on misquotations and inapplicable
to Kordofan. A shared grazing area exists in Kordofan, and indeed such areas exist in
many countries where nomadism or transhumance is practised. However, no area of
“dominant and secondary rights” existed in south-western Kordofan in 1905, and yet
this is the foundation on which the Report is based.

The second application or interpretation of the Experts’ mandate is the
assumption of Ngok continuity, by projection backwards in time from the 1950s to a
single year, 1905, and the assemblage of disparate evidence in its support must
represent the nadir of reasoning even by the standards of some social scientists.

I have no doubt that the only answer to the specific question put to the Experts
was that it was the area to the south of the Bahr el Arab/Kiir and bordered in the
south by the 1956 provincial line. But I would like immediately to qualify this
conclusion by two observations:

a. In 1905 the Ngok Dinka were not just to the south of the Bahr el Arab. They
were on the river and north of it, their greatest concentration was in the area between
the Bahr el Arab and the Ragaba Um Biero and they were not very far to the west,
and were not at 27° 50' E in the west where Howell correctly placed them in 1951.
There is evidence that they were slowly expanding to the north, west and east and that
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they reached some points on the Ragaba ez Zarga by 1965. In this area and indeed
south of the river they co-existed with the Homr for a season every year.

b. There is evidence that in the 18" century the Ngok, newly arrived from the
east, settled in the Bahr area and when some Ngok Dinka witnesses, including
government witnesses, spoke about their particular sub-sections being on the Ragaba
ez Zarga they were right. That was in the 18" and probably the early 19" centuries.
However the arrival of the Baggara including the Misseriya pushed the Ngok below
the river Bahr el Arab/Kiir, and even there they were not safe from Homr
depredations, as evident from the reasons cited by the Condominium officials to
transfer their Chiefdoms (their area) to Kordofan in 1905.

Conclusions

From the beginning the Tribunal faced a dilemma. Its reasoning was
deployed with the avid aim of shielding the ABC Experts’ Report from criticism and
annulment. Thus, the Tribunal was too generous, at the expense of Sudan, in
ascribing to the Experts prescriptive powers that went beyond a strictly fact-finding
mission. Such a presumption, totally unsupported, should not have been made too
lightly, given that the Sudan never gave the Experts a carte blanche to dispose of its
territories as they pleased. The Tribunal then went on to endow the Experts with a
power of discretion to interpret their mandate that they did not have, all allowance
being made for Kompetenz-Kompetenz. This so-called reasonableness standard could
not have been the expectation of the two Parties when they conferred on the Tribunal
its mandate. We should not assume that the SPLM/A expected that the delimitation
of Abyei, which could become an international boundary, would be located not based
on a correct interpretation but only on a reasonable one.

The Experts knew how vital to breaking the deadlock over Abyei was the
territorial interpretation by the Government of their mandate. If they were not sure
what their mandate was they should have gone back to the Parties or rendered a
factual non liquet. To say that they had to proceed on a different interpretation
because they were expected to delimit the area as part of the peace process is totally
unconvincing. By proceeding as they did, they in fact derailed that peace process and
caused a conflict in which Abyei itself was destroyed.

Moreover, the Tribunal started by defining its mandate in a rigid manner, then
clouded that self-imposed distinction, which could not, in logic, admit of an
intermediate solution, by partially invalidating the Experts’ decision. It contradicted
itself by doing so with regard to the very distinction between Sub-articles 2 (a) and
2 (c) of its mandate. Equally importantly, by proceeding to a partial annulment
without express or implied sanction from its own mandate, the Tribunal committed an
excess of mandate. An assertion that highly skilled jurists have committed an excess
of mandate, the very accusation they were mandated to investigate and to redress if
found to be true, is not an assertion to be made lightly and it is not being made lightly
but this is the truth of the matter and it is an inescapable conclusion that neither the
Tribunal’s reasoning nor its skill and status can hide. The Tribunal, still deploying its
intellectual resources to shield the Experts’ Report, bestowed upon the Experts the
status of “preferred arbiters of fact”, a status contextually wholly inappropriate given
the area of their expertise and the accusations of procedural improprieties which are
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not disputed on the facts. These devices and other techniques reveal a low standard
of review which excluded fundamental error (a standard that the Tribunal could and
indeed should have applied even proprio motu if only to account for the fantastic
difference between contemporaneous evidence and the results achieved by the
Experts). In short all these assumptions devices and techniques should have seen the
Experts’ Report safely to shore i.e., intact but of course as removed from reality as it
is possible to be.

However, and this is where a simple mistake metamorphosed into a dilemma,
the Tribunal decided to dabble in compromise, always a hazardous and ill-advised
venture for tribunals, but especially so in the present case. This compromise took
cartographic shape by the impugning, i.e., invalidating, of the eastern and western
lines of the Abyei area as delimited by the Experts for lack of reasoning, and this is
where the Tribunal committed its second excess of mandate. It redrew the eastern
and western boundaries at 29° E and 27° 50" E respectively with no “reasoning” or no
“adequate reasoning”, the very standards it used to invalidate the Experts’ eastern and
western boundaries, except that its own excess of mandate was more inexcusable than
that of the Experts. For it had the benefit of hindsight, of learned and extensive legal
arguments, and of being composed of prominent jurists. Considerable efforts were
devoted to support the new lines but any close reading of the evidence will reveal it to
be disparate in sources and desperate in tone. Thus dead men are made to say things
they never said and the living are misquoted. Unreliable witness evidence is
harnessed to support delimitation lines that the witnesses never knew existed. The
meticulousness and diligence required to effect delimitation is thrown to the wind.
Approximate, imaginary lines are superimposed on rough areas. Any reference to
Dar Jange, or to Dinka, no matter how general, is picked and moulded to support
these new lines. But there are a few problems. The River and Ragabas simply do not
flow due north where they are supposed to by the Tribunal, but rather in a north-
westerly direction; too many contemporaneous witnesses are not “helpful” to the
Tribunal; and there is total blindness to evidence that the Ngok were not where the
Tribunal wishes them to have been but in a much smaller area to the south and the
east around the Bahr el Arab. There is even more blindness to overwhelming
evidence that these were areas where the Homr were collectively present; where they
felt and acted on the knowledge that it was their own country; where they sought no
permission to enter from Ngok or anyone else; and where they had permanent
settlements, such as at Fauwel, and places to which their surras felt attached and
returned annually.

Here, what started as a dilemma, namely, how to shield the Experts whilst
effecting a compromise that would impugn all their lines, at the same time becomes a
fully-fledged trilemma: how to shield the Experts, impugn all their lines, and, acting
in its own delimitation, how to draw these lines not only with no evidence, but in
spite of contrary evidence as to where the Ngok and the Homr actually were. And
this is why I felt that it would be useful, if only in defence of realism and credulity, to
review all the evidence I could find on where the Ngok and Homr were located circa
1905. The picture that emerges and which is reflected in the Map appended to this
Dissenting Opinion is totally different from both the Experts’ and the Tribunal’s
lines.

In doing this I am assuming, for the sake of exploring all the logical
possibilities, that the transfer of 1905 to Kordofan is a tribal one. For me this is only
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one assumption; for my learned colleagues they consider themselves obliged,”' by
their earlier finding that a predominantly tribal transfer was a reasonable
interpretation of the “formula”, to adopt the same interpretation for the Tribunal’s
own delimitation. But no reason is given for this conclusion. Under Sub-article (c)
of the Arbitration Agreement, the mandate of this Tribunal requires it, in the event of
a finding of excess of mandate, “to proceed to define (i.e. delimit) on map the
boundaries of the area . .. based on the submissions of the Parties”, not to adopt and
recycle those parts of the Experts’ Report that it considers “reasonable”. The moment
the majority had freed themselves from their self-imposed shackles, they could follow
any delimitation i.e., what was more accurate on the basis of the submissions of the
Parties and not what was just reasonable.

The Tribunal also failed in enquiring into the two key concepts of the Experts’
thought process: the assumption of “dominant” (Ngok) rights versus ‘“‘secondary”
(Misseriya) rights. Presumably the reason for this reticence was that the Tribunal
would classify such a concept as part of the assessment of facts left to the Experts as
“preferred arbiters of fact”. But this is not the case, this concept is a crucial step in
the Experts’ reasoning that was neither reasoned nor supported as to its existence and
applicability to Kordofan. The second crucial concept in the reasoning of the
Experts, which the Tribunal failed to review, is the assumption of Ngok continuity of
occupation which is more than an appreciation of facts. It is a wholesale
abandonment of the temporal limitation on the Experts’ mandate by turning it on its
own head, and it should have been reviewed by the Tribunal, such review on the basis
of lack of reasoning being within our mandate. Here the Tribunal may have been
acting infra petita with regard to not answering questions about two crucial steps in
the Tribunal’s reasoning.

Moreover, having impugned so much, the Tribunal, by any standard of
separability, should have set aside the remainder of the Report for, apart from the
southern line drawn by Condominium officials, nothing was left. The Report was so
thin and truncated that it could not stand on its own. The Tribunal contradicted itself
in a fundamental way. It cornered itself by making a sharp distinction between
Sub-articles 2 (a) and 2 (c¢) of its mandate and then clouded that distinction. The fact
that inseparability was the obvious consequence not only of the wording of
Sub-article 2 (b) but also of the distinction between Sub-articles 2 (a) and 2 (¢) was
overlooked by my learned colleagues. The dichotomous distinction between the
Tribunal’s “enquiry” under Sub-articles 2 (a) and 2 (c¢) cannot accommodate the
power of partial annulment that it has assumed. Formalism and teleology are words
that do not sit together well.

Lastly, the Tribunal used “lack of reasoning” to impugn parts of the Experts’
reasoning, but did so inconsistently. Thus, with regard to the area north of 10° 10" N,
it used “lack of conclusive evidence”, but it did not use the same lack of conclusive
evidence south of 10° 10' N and north of Ragaba ez Zarga, although there is no shred

1 Award, para. 710: “Having upheld the reasonableness of the ABC Experts’ predominantly tribal interpretation

of the Formula, this Tribunal considers itself obliged to proceed with the delimitation phase of the mandate without
departing from the same predominantly tribal approach. This conclusion applies a fortiori given the Tribunal’s
determination that the northern limit of the area of permanent habitation of the nine Ngok Chiefdoms transferred in 1905
(i.e., the ABC Experts’ findings and delimitation at latitude 10° 10' N) was reasoned and within the ABC Experts’
mandate. As discussed above, the retained northern boundary of the Abyei Area was drawn by the ABC Experts on the
basis of a predominantly tribal interpretation as opposed to a predominantly territorial interpretation.”
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of evidence, let alone conclusive evidence, that the Ngok were there in 1905 or
indeed at any time after that, not even in 1965, the year of maximum Ngok Dinka
expansion. The majority was inconsistent in demolishing the western and eastern
lines for lack of reasoning or adequate reasoning and then replacing them with new
lines, which it did on the basis of frivolous reasoning and hastily assembled evidence,
without thinking twice about using evidence prepared after the dispute had arisen and
tainted by accusations of intimidation. To use evidence tainted by accusations of
duress that were not properly answered is not— to put it mildly — the zenith in
maintaining evidentiary standards and no court should engage in such practice. To
construct straight lines on the basis of approximate evidence and rough areas is an
affront to the science of delimitation and no country should accept such a
delimitation. The authors of the Award may congratulate themselves on their
Herculean efforts, but the result is, not for lack of cleverness on their part, a feeble
and modest construct with much to be modest about.

In the introduction to this Dissenting Opinion, I described the considerations
that prompted me to explain comprehensively the reasons for my dissent. I believe
that I have now substantiated my criticisms of the Award’s conclusions and the
reasoning deployed by the Majority to reach them. I need therefore say no more
regarding the Award but leave it instead to the sand on which it has been built. I do
however need to say a few words regarding another aspect of this unusual arbitration.
I have already mentioned the likelihood that the Award may have a profound impact
on the future of Sudan as a State and the peace and well being of all its citizens
regardless of ethnicity or creed.

I am saddened that in this arbitration, which provided a perfect and rare
chance for the Tribunal to contribute to the process of peace and reconciliation in
Abyei and in the Sudan, that chance has been missed because of a wish to marry an
ill-advised, misconceived compromise to a self-imposed restrictive interpretation of
its mandate, the Tribunal neither maintained the integrity of its reasoning nor
contributed to a durable peace. International law and indeed law in general
sometimes provide only simple recipes for complex situations where populations and
tribes intermingle and where the livelihood of certain groups transcends borders. In
such cases, defensible compromises may sometimes bring more acceptable, more
durable and indeed fairer solutions. After all Kipling, who knew a few things about
the Sudan, and more about human nature, once wrote:

“Man, a bear in most relations -
worm and savage otherwise, -
Man propounds negotiations,
Man accepts the compromise.”252

This Tribunal could have been a peace-maker had it realised the obvious fact
that peace-making is more difficult than law-making and judgment drafting. To be
successful a compromise does not have to be a non-principled solution. On the
contrary its chances of success increase if it is perceived by those the Award called
the “stakeholders” as a fair and workable scheme. The stakeholders in this case are
not only the Government and the SPLM/A, they are also the Ngok and the Misseriya.
Today, we are more remote from achieving a durable peace than before the rendering

252 Rudyard Kipling, The Female of the Species.
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of this Award, because of the very simple fact that the Award failed utterly to take the
rights of the Misseriya into consideration and could have the effect of denying them
access to the waters of the Bahr, except for a small piece of land on the border of
Darfur (and nothing in the Award on traditional rights changes this fact). Therefore
the question that will never go away is who, in the process of delimiting the area of
the nine Ngok Dinka Chiefdoms transferred to Kordofan in 1905, gave the Experts or
this Tribunal the right to reduce the Misseriya to second class citizens in their own
land and to create conditions which may deny them access to water. This would
disrupt the very livelihood of the Misseriya that has depended for as long as they have
been in Kordofan on access to the Abyei area. I can only hope that both Misseriya
and Ngok Dinka will reach into their traditions and common history to find solutions
better suited to their community of existence that should transcend all boundaries.

N3

(Signed) Awn Shawkat AL-KHASAWNEH





